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OPINION

In this declaratory judgment action, Sun-Drop Bottling Co. (“ Sun-Drop”), asked the
Court to declaretherespectiverights of Sun-Drop and itsdistributor, Herb Helton (“Helton”), under
awritten “Distributor Agreement” between the parties entered on July 1, 1996. It averred that the
Distributor Agreement covered Helton's distribution of all Sun-Drop’s products, regardless of
whether all the products were specificaly listed in the Agreement, or in the aternative, if the
Distributor Agreement did not govern the distribution of al Sun-Drop products, oral agreements
govern the distribution of those products not mentioned in the Distributor Agreement.

The Complaint sought adeclaratory judgment finding (1) Helton materially breached
his obligations under the parties’ distribution agreement(s); (2) good cause exists for Sun-Drop to



terminate all of Helton’' s distribution rights, whether written or oral; (3) Helton’s rights under the
distributor agreement(s), written or oral, are not transferable or assignable without Sun-Drop’s
consent; and (4) Helton had assigned all or part of his rights under the distributor agreement(s),
thereby constituting a material breach of these agreement(s).

Subsequently, an evidential hearing was held beforethe Trial Judge on June 3, 2004,
and the Court, inits Judgment, noted Sun-Drop’ s concession at trial that Helton had rights under an
oral agreement with Sun-Drop in addition to the rights set forth in the July 1, 1996 Distributor
Agreement, and concluded that thisoral agreement “wasfor anindefiniteduration,” and that Helton
had the right to unilaterally terminate the oral agreement without cause. Further the Court declared
that “ Sun-Drop also has the right to terminate the contract without cause upon reasonable notice, if
sameis donein fairness, including purchasing items that are unique to the products distributed by
Sun-Drop, such asinventory and equipment, for fair value.” The Court also found, notwithstanding
its finding that Sun-Drop could terminate the contract without cause, that Sun-Drop had cause to
terminate the contract because Helton “failed to operate his business according to reasonable
business standardsand practices’ and “ basi cally turned the operation of hisbusinessover tohisson.”
The Court finally declared that “[b]ased on the prior course of conduct and dealings between the
parties. . . the transfer or assignment of distribution rights by Helton, requires the consent of Sun-
Drop,” and asto the oral contract, Sun-Drop’s “consent cannot be unreasonably withheld.”

Helton timely appealed the Trial Court’s decision and raised these issues:

1. Whether the trial court erred in finding that Sun-Drop had the right to
terminate the oral agreement “at will.”

2. Whether thetria court erred in finding that Sun-Drop had causeto terminate
the oral agreement.

3. Whether thetrial court erred in ruling that Sun-Drop could not unreasonably
withhold its consent to assignment of Helton’s distribution rights.

We review non-jury cases such as this de novo upon the record of the proceedings
below, and there is a presumption that the Trial Court’s findings of fact are correct unless the
evidence preponderates to the contrary. Union Carbide Corp. v. Huddleston, 854 S.\W.2d 87, 91
(Tenn.1993). Tenn. R. App. P. 13(d).

Therelationship between Helton and Sun-Drop is governed by two agreements: the
written Distributor Agreement, and an oral agreement established by the parties in 1967 (the “67
Agreement”). Helton has not raised any issue on appea regarding the written agreement.

Asnoted, the Trial Court found the 67 Agreement “was for an indefinite duration,”

and that Sun-Drop “has the right to terminate the [oral] contract without cause upon reasonable
notice, if same is done in fairness, including purchasing items that are unique to the products
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distributed by Sun-Drop, such asinventory and equipment, for fair value.” The partiesdo not dispute
that this Agreement was for an indefinite duration. The parties do dispute whether Sun-Drop had
the right to terminate the 67 Agreement “at will” upon reasonable notice.

Generally, “contracts for an indefinite duration are . . . terminable at will by either
party with reasonable notice” unless the parties intentions indicate otherwise. McReynolds v.
Cherokeelns. Co., 896 SW.2d 777, 779-80 (Tenn. Ct. App. 1994). “Theintention of the partiesis
... the ultimate question to be decided on the construction of any agreement.” 1d. at 780. The best
evidence of the parties’ intentions regarding an oral agreement isthe conduct of those parties under
that agreement. Pigg v. Houston & Liggett, 8 Tenn. App. 613, 1928 WL 2157, at *15 (Tenn. Ct.
App. 1928). The court may also consider “the situation of the parties, the business to which the
contract relates, the subject matter of the contract, [and] the circumstances surrounding the
transaction.” Int’| Flight Ctr. v. City of Murfreesboro, 45 S.W.3d 565, 570 (Tenn. Ct. App. 2000).
The facts must be viewed from the perspective of the parties at the time the contract was made.
Hamblen County v. City of Morristown, 656 SW.2d 331, 334 (Tenn. 1983). Unless the
preponderance of the evidence contradictsthetrial court’ sfinding, we must affirm the Trial Court’s
factual finding that the 67 Agreement is terminable by either party “at will.” Union Carbide Corp.

The record establishes that on two occasions Sun-Drop facilitated the transfer of
territory between distributors rather than terminate a distributor’s privileges “at will.” Thefirst of
these occasions occurred in 1967. The owner of Sun-Drop at that time, Mr. Shackleford, told
Helton that Sun-Drop’s distributor in Lewis County was not performing adequately, and asked
Helton if hewould purchase the distribution rights to Lewis County. The distributor loaned funds
for the purchase.

The second occasion occurred on 1974, when Helton relinquished his distribution
rightsin Williamson County in exchange for $1,000.00. Thiswas part of atransfer of distribution
rightsfrom Helton to another Sun-Drop distributor, initiated by Sun-Drop’ smanagement. According
to Sun-Drop’ smanagement, the reason for Sun-Drop facilitating thistransfer wasthat the transferee
“wanted to sell more products’ and Helton “wasn’t really working Williamson County.” It is
Helton’' s position that if Sun-Drop had the right to terminate its distribution agreements “at will,”
why did Sun-Drop facilitate these transfers rather than simply terminating the rights of the Lewis
County distributor in 1967 and Helton’ s Williamson County rightsin 1974? However, thetrier of
fact could concludethat Sun-Drop was motivated by maintaining good will withitsdistributors, and
protecting its reputation which could facilitate the recruitment of distributors in the future.
Terminating Helton’ s distribution rightsin Williamson County while retaining him as a distributor
in the other countieswould be, at best, awkward. Sun-Drop’sconduct in facilitating these transfers
does not necessarily mean that the right to terminate “at will” did not exist.

Therecord indicatesthat investorsarewilling to pay asignificant amount to purchase
Sun-Drop distributorships, and Helton argues that if Sun-Drop had the right to terminate its
distribution agreement with Helton “at will,” Franklin Distributing would not be willing to pay



$150,000.00 for Helton’ srights' under that agreement. The Agreement between Helton and Franklin
took effect on October 8, 1979, and on that date, Franklin and Sun-Drop executed a written
distribution agreement which stated unequivocally that either Sun-Drop or Franklin could terminate
theagreement “at will” upon 30 daysnotice. Thus, the*at will” nature of Helton’ sagreement would
not affect Franklin’s valuation of the distribution rights.

But Helton further argues that if Sun-Drop had the right to terminate its distribution
agreement withHelton“at will,” it would haveterminated Helton’ sM aury County distribution rights
“at will” and then sold those rights to Franklin itself. This does not necessarily follow, however,
because such action could have been viewed asadversetoitslong-terminterests. A businessin Sun-
Drop’ spositionwould not generategood-will by terminating Helton’ sMaury County rights* at will”
and then attempting to sell thoserightsto Franklin. Such an arbitrary use of termination rightscould
have caused Franklin to conclude that the distribution rights were worth significantly less, if Sun-
Drop had areputation of arbitrarily terminating distributers' rights.

Helton next argues that Sun-Drop’ s past threats to terminate the 67 Agreement have
always stated a cause for doing so, and in this case, it first mentioned thisright in apre-trial brief in
the trial court. As for Helton's assertion that Sun-Drop did not claim the right to “at will”
termination until this case, the record establishesthat Helton had known of Sun-Drop’sclaimtothis
right since, at least, 1982.

Although Helton has been a Sun-Drop distributor since 1967, his conduct under the
67 Agreement appears to be that of someone operating under an uncertain, transitory agreement.
Until recently, Helton had not filed federal income tax returns, not maintained income statements,
balance sheets, profit and loss statements, or any other business records; and did not maintain a
business bank account. Rather than establish a business|ocation, Helton operated his distribution
business from his home, with a minimal inventory. All of this conduct does not evidence an
understanding of a permanent business relationship.

When Helton and Sun-Drop created the 67 Agreement, they had ahistory of business
dealings. Helton's history with Sun-Drop began in 1955, when Helton and Sun-Drop entered their
first oral agreement (the “55 Agreement”). Under that agreement, Helton distributed Sun-drop
productsin certain Middle Tennessee counties, and the relationship lasted until 1960, when Helton
unilaterally terminated the 55 Agreement.

Helton testified that heterminated the 55 Agreement because the owner of Sun-Drop
at the time, “stayed drunk al the time and | couldn’t deal with him.” Evidence offered by Helton
does not constitute a material breach of the 55 Agreement by Sun-Drop, and we conclude Helton
terminated the Agreement without cause. See, McClain v. Kimbrough Const. Co., 806 S.W.2d 194,
197-98 (Tenn. Ct. App. 1990).

!1n September, 1979, Helton entered into acontract to sell hisdistribution rightsto acertain
part of Maury County to Franklin Distributing in exchange for $150,000.00.
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Another significant circumstancewhich relatesto the conduct of the partieswas, that
in 1967, Sun-Drop had executed alicense agreement with Sun-Drop Sales Corporation of America,
which provided for a year-to-year renewable term which could be terminated at the will of either
party within 30 days of the end of the year. Thus, at the time of the 67 Agreement, Sun-Drop’s
ability to bottle and sell products was subject to an “at-will” termination every 11 to 12 months. It
follows, that as a practical matter, Sun-Drop would not grant Helton rights with more permanence
than those enjoyed by Sun-Drop, vis avisiits licensor. The conduct of the parties under the 67
Agreement and the circumstances that existed at the time of its creation, is evidence which
establishesthetermsof thecontract betweentheparties. Theevidencedoesnot preponderate agai nst
the Trial Court’ sfinding that the oral contract isterminable at-will by either party upon reasonable
notice.

Finally, Helton argues that Marshall County Distrib. Co. v. Sundrop Bottling Co.,
Nos. 86-170-11, 86-357-11, 1987 WL 11324 (Tenn. Ct. App. 1987) bindsthe parties. Inthat case, the
plaintiff, Marshall County Distributing Co. (“Marshall”), sued to enjoin Sun-Drop from terminating
an ora distribution agreement. Thetrial court held that the agreement could only be terminated for
cause and that cause did not exist. Id. at *2. This Court affirmed. Id. at *1. In Marshall County
Distrib. Co., the evidence established that Sun-Drop’s management had assured Marshall’s
ownership that “there was no danger of losing the distributorship.” Id. at *2. Thereis simply no
evidenceintherecord that Sun-Drop at any time assured Helton that therewas “no danger of losing”
his distributorship. The Marshall County Distrib. Co., case is factually different, and it does not
govern the issue before us.

Asto the issue of whether the Trial Court erred in finding Sun-Drop had cause to
terminate the oral agreement, our affirming the Trial Court’s finding that the oral contract was
terminable at will renders this issue moot.

As to the issue of whether the Trial Court erred in ruling that Sun-Drop could not
unreasonably withhold its consent to assignment of Helton’ s distribution rights pursuant to the oral
agreement, we conclude thisissue is not justiciable under the Declaratory Judgment Act.

The Tennessee Supreme Court described the limitations placed upon the operation
of the Act asfollows:

[A] declaratory judgment action cannot be used by a court to decideatheoretical
question, Miller v. Miller, 149 Tenn. 463, 261 SW. 965, 972 (1924), render an
advisory opinion which may help aparty in another transaction, Hodgesv. Hamblen
County, 152 Tenn. 395, 277 SW. 901, 902 (1925), or “allay fearsasto what may
occur in the future,” Super Flea Mkt., 677 SW.2d a 451. Thus, in order to
maintain an action for a declaratory judgment a justiciable controversy must exist.
Jaredv. Fitzgerald, 183 Tenn. 682, 195 SW.2d 1, 4 (1946). For acontroversy to be
justiciable, a real question rather than a theoretical one must be presented and a
legally protectable interest must be at stake. Cummingsv. Beeler, 189 Tenn. 151,
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223 SW.2d 913, 915 (1949). If the controversy depends upon a future or
contingent event, or involves a theoretical or hypothetical state of facts, the
controversy isnot justiciable. Story v. Walker, 218 Tenn. 605, 404 S\W.2d 803,
804 (1966). If the rule were otherwise, the “ courts might well be projected into the
limitless field of advisory opinions.” Id.

Satev. Brown & Williamson Tobacco Corp., 18 SW.3d 186, 193 (Tenn. 2000) (emphasis added).

Neither the Trial Court nor the partiesclaim that Helton had assigned hisdistribution
rightsto anyone. Although the Trial Court found “Helton had basically turned the operation of his
business over to his son,” the Court did not express a finding that Helton assigned his distribution
rights to his son or anyone else. In its brief, Sun-Drop argues that “in the honest exercise of its
business discretion and judgment, Sun-Drop hastheright to approve or disapprove the next person,
if any, that it entrusts with itsrights and obligations.” A declaratory judgment on thisissue could
pre-judge what could happen in afuture case, and therefore, this controversy isnot justiciable. The
Trial Court erredin entering adeclaratory judgment on thisissue. See Combustion Engineering Co.
v. Thompson, 231 S.W.2d 580, 582-83 (Tenn. 1950); U.S Fidelity & Guar. Co. v. Askew, 191
S.\W.2d 533, 534 (Tenn. 1946); Nashville Trust Co. v. Dake, 36 S.W.2d 905, 905-06 (Tenn. 1931).

Weaffirmthe Tria Court’ sdeclaration that Sun-Drop has*“theright to terminate the
[oral] contract without cause upon reasonable notice, if the same is done in fairness, including
purchasing items that are unique to the products distributed by Sun-Drop, such as inventory and
equipment, for fair value.” We vacatethe Trial Court’ sdeclaration that “thetransfer or assignment
of distribution rights by Helton, requires the consent of Sun-Drop. . . .[, and such consent] cannot
be unreasonably withheld.”

The causeisremanded and in our discretion, we assess one-half of the costs of appeal
to Sun-Drop Bottling Co., and one-half to Herb Helton.

HERSCHEL PickeENS FRANKS, P.J.



